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These are four appeals from four separate sentences irnosed
by the muricipal courts of Downe Township and Upper Deerfield
Township after the courts found the defendants gutity of violating
NJS A 39 4-50 Fach of the four defendants contends that the
tr1al court erred 1n holding him to be a subseguent offender under
the statute (% J 5 A 39 4-50} as amended Ly . 377 ¢ 23
effective *ay 25, 1977, by reason of h1s conviciion under the
statute prior to this amendrent The 1ssue tefore thi1s court
on appeal 15 whether a defendant convicted f2r driving a rotor
vehicle while 1mpatred by the consurpticr c* a'rchol (M J § A
39 4-50(b} of the statute pricr to the 1977 a-enrrent) should be
deemed to be convicted of a prigr vioildtion ¢f the current
statute and thus sentenced as a subsequent offender This court
holds tnat <ne subsequent offender provisicr 25 properly .1 voked

The defendants now before this court ere Phillips, Seay,
Smith ang welocen A statement of the esser: a. facts respecting

each 15 1p order



Phillips On March 22, 1977, defendant Phillips was
.creicred of a violation of H J S A 3% 4-50(b} under the statute
as 1t existed prior tc the 1977 amendrments, driving a motor
.ehicle while his ability was 1mpaired by the consumption of
alecohol The date of the cffense was Decenber 4, 1976 Im
accorcance with N_J S A 39 4-50 7 the defendant requested to
be sentenced under the provistons of the current statute On
June 7, 1977, the defendant was sentenced under the current
statute as a second offender because the jefendant had been
convicted . 1367 of draiving a rotar eh z1le while bFag abilaty
was 1mpaired by the consurmption of alcchol 1n violation of
hJ S & 39 4-50(b)

Seay On Apr1l1 G, 1977, defendart Seay was arrestoc
and chargea with violating N_J S A 39 4-50(b), operating & rotor
vehiclie while his ability was impaired by the consumpticn of
alcchol Op June 7, 1977, he plead guilty and regquested to
te sentenceg under the current statute 1e was sentenced as
a2 second offender by reason of a pricr conviction n May 1877
'n which he was found to have vsolated . J § A 39 4-50(b)
ander the prior statute

Smith On uune 15, 1977, the defendant Smith was found
guillty of driving a notor vehicle while under the influence,
) S A 39 4-50{a} The date of the offense was Apryl B, 1977
“tg “e'‘endant rogquested tc be sentenced 1n accordance vith the
ceralies of the currert statute te act sentenced as a third
~ffee . r s1r-e the defendant haa tw- ¢r <r convictions urder

tne coirving-dro.ing low 25 1t existe” tefore the 1377 amendments

Ore conviction was for driving a motor vehicle while under

the 1nfluence of intoxicating ..gquor, N J S A 33 4-50(a)

and the other was for driving & moter vehicle while his ability
was tmpaired, N J S A 39 4-500b}

Welden Defendant Velden was arrested on February 5, 1977,
and charged with driving a motor vehicle while under the
influence of alcohol tn violation of N J S A 39 4-50(a) On
March 16, 1577, Weclden was convicted as charged, hawever, the
imposition of a sentence was caferred until efter May 25, 1977,
the effective date of the cur---* etitite The detendant was
sentenced as a third offender since the defenaant had been
conyicted on tuo prior occasions of driving a motor vehicle
while h1s ability was impe. co, o o 5 A 30 2-27'%)

Th1s 3ssue arises because 4 J S A 39 4-50 45 1t
existed before the 1977 arend-erts provided for two types of
offenses respecting the operatron of a motor vehicle after a
defendant has consumed alcscho! Subsection (a} of that
statute concerned the more serious offense of criving while
uynder the 1nfluence of intoxicating trquor, wnile subsection {b)
was directed at the lesser of "ense of driving while hi1s ability
was 1mpaired by the consurptior oF  Tcotrel Tr1g statute as
amended, May 1977, eliminates the {(a} and (b) cistinctions and
provides for a single drinky - riviig offense

The defendants conten’ znat the Legis.aturc could not hawve
1rtended ¢ subsec‘ion [b) wi_ 3t or ta be corsviersd by the
courts as a priur convidticr v -cn senlencang 3 defernlant ander
the current statute and that *o hold otherwise would be g violatinn
of both the New Jersey and fedzral fonstitutions ut1ch prohibrt
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the passage of ex post facto laws Defendants < a.e that when
the Legistature passed the current statute, 1t atci z-~ed tne two
drinking-driving cftenses which distsnguished be:ween an {a)
violation, wunder the 1nfluence, eng 4 {b; viglar :- irpaired,”
and retained only the (&) violation Defendants see support
for thys contention 1n the fact that the Legisiature retained
Tanguage substant:ally similar to that of the prigr s.csection
(a) violation, to wit, "under the 1nfluence

An equal argument can be advanced suppaort rz  ~= aholitign
of the (a} offense and the retention c- the (b 2°-- 32 on the
greunds that the BAC (blood alcohol ccrtent! star<cr- zand
presurptions 1n the current statute % J S A 39 _..: are
those amourts applicable to the (b)] 0% ense of the -~ -~ statute
HJ S A 33 4-57 ¢ Botn of these arz.-znts =must <3 "1 the
Legislature rntended to retain one of the prior ofFferses and
abalish the cther, 1t could have clearly expresse? 5.2~ zn
intent It d1d net For the reasons s<zted here'r, - 5 clear
that the Legislature trtended tc akolish both the "a 2nd (b)
offenses ard establish a single drarkiro-ariving ofonce
In the alternative, defendants argue tha' when the fez+c ature
abolished the two drinking-driving offenses of the or  r cratute
and estatblishe? & single drinking-dri,1ng offense, *-2 recoated

use of tne pnrase, wunder the 1nfluerce,’ together w *r the

fact that the current statute remains stlent &5 tC wr31° Iranking-

drivinc €an, I°10rs ere to be considered as priyr - 77 oons

under the rre-ars Ty, fervstrate 3 legislative 1-tert - (gro,-ar
\

only prior {a under tie 1nfluence, convictions as we ' . as

any convictions under the current statute

-5.

The defendants further argue that the current statute 15
an atterpt to reduce alcohol-related traffic fatalaties by
reducing the penalties thereunder and providing rehabilitative and
educaticnal programs
Our Appellate Divisicn, 1n reviewing the affect of the
1966 amend-enis to this statute, recognized that the policy
consiyderations of the N J § A 39 4-50, whether 1n the form as 3t
existed prior to the 1966 amendments or as 1t existed thereafter,
were concerned with the same kind of unlawful ¢onduct and drrected
agarnst the ss7e evid, the operation of 2 moter vehicle by orne who
15 3n such & tondition that 1t may affect the safety of others
as well as thdat of the operator state v _Sturn, 113 N J Super
80 {App Dav 1972) These policy consrderations have te~a*rcd
essentrally the same up to the present and are reflected 1n the
1977 amendrents
In passing the 1977 version of N J 5 A 39 4-50, the
Legistatu~e recognized that punishment alone was not effective 1n
deterring rotor vehicle d-ivers from drinking and driving In
spite ¢f mandatory jail terrs, license revocaticn and fines,
recidivism and auto accrdents are on the rise To this end
HWJ S A 39 5-50(b} requires an offender to satisfactorily corplete
an alcohol ecucational and rehabilitative program as a prereguisite
to the restoration of driving privileges In additiogn, the current
statute has bz2en altered to allow the court discretion 1n 1mposing
a term aof 1rgrisonnent and the manner 1n which 1t 1¢ to be served
Hewever, the intent of the current statute 1s not, as ar~ued
by the dcfendants, tc reduce the tmportance of punishment for
violators of our drinking-driving laws Rather, 1t provides for
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t-2 “reat~ent and rehabijitation of the cffender 1n addition
T tre Luritive aspects which have always been a part of this law
See + 2§ 4 3% 4.60(b) of the current statute which prvovides
In addition to any other reguirements provided

by lew, & person convicled under this section must

sati1sfy the reguirements of a program of alcohol

educatien or rehabilitaton (Emphasis supplied)

he statyte continues to provide for the imposition of
.a1) ter-s, license revocations and fines, and contains provisions
for the 1rposition of additional penaliies for subseguent affenders
Before ©.e recert arendrents the act provided for two grades
2F -cgragh-err  ~re fap tne first offender ard a2 second for the
subseguert zT-erzer The current statute provides for the
yrposticr 2¥ penalties on three different trers, first offender,
secor? affzr-2r ara third or subseguiert offender The penalty
fcr a thirs or suhsequent offender carries with 1t a fine of
$3,000, & lice-se revocation for a periocd of five years and
poss:ble 1-2r s3r-ent for up to 180 days, a period of i1ncarceration
lorner the~ *rzt crovided by the prior ldw

The frceressise penalties placed upon subseguent gffenders,
the prcv.sicr “zr longer Jg41)1 terms and the new three .entencing
tiers evizerze 2 lac of & legislative intent to deemphasize
tne punvti.e espects of the act They de, however, express a
contiruec ccrcern to establish a deterrent and preventative
sancticr ¢ te £ ployed ajeinst those whose continued disregard
‘or tne safe*y - the welfare of other merbers of the public
15 rar,*e<ted 5, a second or third conviction of the same nature
Staes _Sturc, osupre , M3% N ] Super et o 87

"ne elerients of the offense as 11 existed under the
original s*atate are the same as those present 1n the amended

-7-

law The degrees or standards of proof 1ncluding the stated
legal presumptions respecting the amount of alcohol 1n the
defendants' bloodstream and 1ts correlation to the pressrption
that the defendant 1s under the n uence of 10t0Aiva. 4 1 1quu
are not greater than those required under the 1mpaired section of
the prior statute

Where the elements of an offense under an amended statute
are the same as those that existed prior to the amendren:s,
where baoth statutes continue to address the same unlaw Ji conduct,
and where tne legislative posicles and intentions rerai-
substanti1ally unchanged, such as 1s the case here, 1t wZ.id be
1ncongruous te helid that the Legislature 1ntended to [ z2..ze
the 1nvocation of the subseguer! cffender provisians wre-2 the
defendant was convicted of an offense under the origirc: statute
and 15 Jater convicted under the amended law This 15 especrally
true where the amendments do not result 1n a change 17 -z
erements or nature of the offense bu* rmerely reflect ¢ ~-2.fF1cation
1n manner and methed of sentencing

This court finds no valid reason to accept ‘he -z-endants’
contentions that they should not be penalized as subsec.e~t offender
under the current statute

It 1s further argued that to use a prior [b) ccr ction to
tnvoke the subsequent offender neralties provided by *-: -.irent
staliute 15 a violation of the ex post facto provisions c- the
Federal and State Constrtutions This argument 15 with-,- mertt

Subsequent offender provisions such as the cre - sifect
here, do not undertake to punish again for the prior 2¢-enses
The prior offense merely prevides a background to be ¢.- 2o red
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n sentencing faor 2 subsequent offense The gravity of the
punishment 3s 1rcreased hy the persistence of the defendant an

the untawful corzuct, conduct which brings him 1nto a2 class
estabiished by 2w as deserving and regJiring a rore § 2re
Funishment and restraint than he would otherwise receive State v
Rowe, P16 % 1 L 42 (Sup Ct 1935), aff'd 122 4 J L 466

{E€ & A 193%), Ir re lee, 13 N J Super , 312 (Cty Ct . 1951},

State v St.rn, supra

The grouna upon which these statutory provisions 1s
bettomed is +ma*t c.nishment 15 impased for the second offrnse
onty and tnhe: ir Zuitcrmsning the amcunt and nature of toe ponaity
te be 1nflicted, “re Legislature may require the court to take
into consi1:srat.cr the rectdivous nature of the defendant's

tenduct Qur cc.rts have long recognized the ability of the state

o deal witn arz reach subsequent offerncders of Gur drinking drivirg
laws {See S:2:2 v Rowe, supra , In re Zee, supra , State v

Sturn, supr:z “re current statute 15 no mare vioclative of
the constr%.21ana, safeguards than the drinking-driving laws
discussed -~ -z rases cited

Therefore, a person convicted under the current statute
1$ a subseg.erz 2" “ender 1f he has heretofore been convicted

under etther sectron, {a) or (b}, of the prior statute



